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Best resort for Corporate
events, Staff Tours etc. nr Diu

Elamingo Club & Resort

Why Flamingo is best for Corporate events??

e Nearly 40% of cost then similar hotels of Diu.
12% GST Credit available as situated in Gujarat.
Facilities of Banquets and Party lawns.

Special Suite rooms for top management.

Best resort for family and group entertainment
Pure Veg Restaurant

Best in class amenities

Water Sports facility support

No burden of Liquor on corporates.

Contact: 9737021700 GM /9624121700 Front Desk
e mail: contact@flamingoclubresort.com, www.flamingoclubresort.com
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Amenities

Swimming pool

Mini Theatre*

Gym & Indoor Sports
Party Lawn

Banquet

Delwada Diu Road, Naliya Mandvi Ta Una. 362520 ¢ children Play Area
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Whether the Condonation Appeal can be rejected
without providing the Opportunity of Personal Hearing?

By Advocate
Bhargav Ganatra,
Rajkot, Gujarat

Background:-

It has been come to
my knowledge that GST
Appeals which were filed
beyond the period of 4
months from the date of
order, are being sum-
marily rejected on the
basis delay in filling ap-
peal. A key concept of
date of communication of
appeal is being
missed??

Thus, in this chaotic
situation, AKey Question
has been raised that,
Whether the Condona-
tion Appeal can be re-
jected without providing
the Opportunity of Per-
sonal Hearing.

What is the Legal

Provision?:-

Section 107(1) of
CGST Act, 2017 states
that Any person ag-
grieved by any decision
or order passed under
this Act or the State
Goods and Services Tax

Act or the Union Territory
Goods and Services Tax
Act by an adjudicating
authority may appeal to
such Appellate Authority
as may be prescribed
within three months from
the date on which the
said decision or order is
communicated to such
person.

Further,  Section
107(4) of CGST Act,
2017 states that The Ap-
pellate Authority may, if
he is satisfied that the
appellant was prevented
by sufficient cause from
presenting the appeal
within the aforesaid pe-
riod of three months or
six months, as the case
may be, allow it to be pre-
sented within a further
period of one month.

Thus, Whether the
time barred Appeal [ i.e.
Appeal Which were filed
beyond the period of 4
months from the date of
communication of order]
can be condoned by Ap-
pellate Authority or not is
already a burning ques-
tion.

For this, there are di-
vergent views of different
High Courts on the Issue.

For Example, Hon’ble
Allahabad High Court in
the case of M/s. Garg
Enterprise vs. State of
UP and Ors. has held
that, “Section 107 of the

Act specifically provides
for the limitation and in
the absence of any
clause condoning the
delay by showing suffi-
cient cause after the pre-
scribed period, there is
complete exclusion of
Section 5 of the Limita-
tion Act.”

Whereas, Hon’ble
Calcutta High Court in
the case of S.K.
Chakraborty &amp;
Sons Vs. Union of India
&amp; Ors. has held
that, “in our view, since
provisions of Section 5 of
the Act of 1963 have not
been expressly or im-
pliedly excluded by Sec-
tion 107 of the Act of
2017 by virtue of Section
29 (2) of the Act of 1963,
Section 5 of the Act of
1963 stands attracted.”

However, whatsoever
may be the one believe,
Appellate Authority may
or may not condone the
delay beyond 1 month,
but whether one can say
that just because your
appeal was filed beyond
the period of 4 months
from the date of commu-
nication of order and
therefore there is no
need of opportunity of
personal hearing?

Whether the condo-
nation Appeal can be re-
jected without providing
the Opportunity of Per-

sonal Hearing?

Section 107(8) of the
CGST Act, 2017 states
that The Appellate Au-
thority shall give an op-
portunity to the appellant
of being heard.

Thus, it is very crystal
clear that if any appeal
has been filed with the
Appellate Authority,
whether time barred or
not, then he shall get the
opportunity of personal
hearing.

Further, Hon’ble Su-
preme Court in the case
of Union of India Versus
Jesus Sales Corporation
has held that, “The Ap-
pellate authority may dis-
pense with such deposit
in its discretion. The pro-
viso relating to the con-
donation for delay in fil-
ing the appeal is more or
less on the pattern of
Section 5 of the Limita-
tion Act. Somehow, a
practice has grown
throughout the country
that before rejecting the
prayer for condonation of
delay in filing the appeal
or application, opportuni-
ties are given to the ap-
pellants or petitioners, as
the case may be, to be
heard on the question
whether such delay be
condoned. Opportunities
to be heard are also the
contesting respondents
in such appeals. In differ-

ent statutes given to
where power has been
vested in the Appellate
authority to condone the
delay in filing such ap-
peals or applications,
there are no specific pro-
visions in those statutes
saying that before such
delays are condoned the
appellants or the appli-
cants shall be heard, but
on basis of practice
which has grown during
the years the courts and
quasijudicial authorities
have been hearing the
appellants and appli-
cants before dismissing
such appeals or applica-
tions as barred by limita-
tions. It can be said that
courts have read the re-
quirements of hearing
the appellants or the ap-
plicants before dismiss-
ing their appeals or ap-
plications filed beyond
time on principle of natu-
ral justice, although the
concerned statute does
not prescribe such re-
quirement specifically.”
Moreover, Hon’ble
Gujarat High Court in his
landmark judgement of
Aggarwal Dyeing and
Printing Works Versus
State of Gujarat had
drawn the attention of the
Appellate Authority who
had mechanically dis-
posed of the appeals on
the ground of delay. Ad-

ditionally, It has been
observed that, “Apt
would be to revisit the
observations of the Su-
preme Court with regard
to reasonable opportu-
nity in the case of Union
of India vs. Jesus Sales
Corporation, reported in
1996 (4)SCC 69,
wherein it is observed
that a practice has devel-
oped holding that even in
the absence of a provi-
sion providing for an op-
portunity of hearing, such
a provision is required to
be read into the Rules
governing the case, par-
ticularly, when an order
being made is likely to
have civil consequences.
The Hon’ble Supreme
Court has emphasize up
on the appellate court to
have the approach tilting
in favour of providing fair
and reasonable opportu-
nity of hearing while deal-
ing with condonation of
delay application in filing
appeal.”

We may have heard
that it is settled legal po-
sition of law that reasons
are heart and soul of the
order and non-communi-
cation of same itself
amounts to denial of rea-
sonable opportunity of
hearing, resulting in mis-
carriage of justice.

In the end, In My
Humble Opinion, Appel-

late Authority shall dis-
pose the appeal after
providing the reasonable
opportunity of hearing
and discussing the mer-
its of the case too. If this
has been done, then only
question that will pertain
before the Hon’ble Tribu-
nal or Hon’ble High Court
is that, Whether Condo-
nation needs to be al-
lowed or not?
Conclusion :-
As previously men-

tioned, several appeals
have been mechanically
disposed of on the
ground of delay. How-
ever, itis very obvious fact
that every taxpayer will
not travel to High Court
for the sake of justice.
Hence, | want to con-
clude my discussion with
the quote of Nani
Palkhivala that, “We
must get away from the
fallacy of-the legal solu-
bility of all problems.”
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By Bhavya Popat, Tax Advocate
Dt. 15.08.2024
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