N
NG
(N )
L[ [}
LT 77
.y

RP Web Solutions

Ronak Palan

Web Consultant

RP WEB SOLUTIONS
Website For Everyone..

rpwebsolutions2020@gmail.com

.

+91 84888 55506
2

RNI No.GUJGUJ/2016/74805

Post. Regn. No. G-JND/338/2020-2022. - Office of posting Una Post Office on 3" Monday of Every Month

(221 Ad2el dUI Vo HEcdall AHIRUIR MRig S HIRS)

1

5 Tax Today
(Monthly)

& ay: ¢, & 2is: 1, € AU 2s: U, ¢ dl.A€/11/3013, AGUR, @ VldI-¥, & 925 isd] (5ad 31.20, & dI¥s duI¥H 31.200/- (§3A2 A1¥ 31.300/-)

& dofl-a11(As ia usias: eicy Euseid Uiue,
@ Slol : 0RCYU-AR1900, $52: 0RCYU-RRA1900, . : CERY¥A 11900

© uSIR0l 2RYN: R0:-03, gd sladal, UdlA digel 213, Goll, 9.2 AlaHaiIY-35 U0
¢ Yzl YA : UYARI AR, 2N Als, Gall

ST 7% AATBESTI

Alul wal BISSARU 5AUAL ALE] Vel AN
MINIME Miledl viud dldl uwallss
dls ddloH - 33¢Y
yon uloedolel

U[ay 2Le
€L 3R

yrzicll wuaIlds

wlasil,

e-mail: taxtodayuna@gmail.com #® e-mail: editor@taxtoday.co.in ¢ www.taxtoday.co.in

9 oidaorRY] oldll 9. 21.E]. oici2 Al ciof] U3 B ag He3a!!

9 oid3c1¥Y] I ¥Rid A¥AAI GIIRANARS VIEUIR W22 MAA il ¥A vadl
M(San a2 gi1gflRes GRIUdI SREIAIBNA ViRl Sl ¥Y USA V. VR1EL dilf§A U

G B

dl. 0%.11.23033
2. 2112, @) Udl © cuiRell
$ARNAL S164U3L Hi2L UHURLHL
SR lcl 8L V. 5L
Rsal SR gL [Afay woral
GRAML 2UdA 8. UG i
USIRAL SIS A5 25 61w
gl ¢d 09 ARl L
5R213] Asell Ay A ~Acll AR
24| oirlacMl i) 8l B,
AUA RAFUAHL eudlnl2 s

BUHIR 299322, WIRAA ¢ 23 Uell
o REL V. A AUHL
wddle WEse dis @ A3
SReUML v 8 B, 2.0
S50 Al ~laLll sl Aaaal
AU A SIAML 8Ll IR
saiedl uBAIdl s2aul % 32
o. L WEAHL FUR $ELdL
AR 2ARSS AL [Asey
URAE 52 8 Al HI2 suAARS
BUAIR 299222 WA AL [A5ey

Glodl Adi Sld 8. i ubsu ol
sul oue 2. 20022, ey
glRL - s2eldly R
DA SAML 2L, VAL
“les A-ulalma ed
SReLl, 2. 91R1.2L. Budie w2
BLRL 23 HISEA. % 5L
2. 2.2 Rien gL o1 5
QAR 2456 dRLS dRAAL
A AR 2l 58l §
AT gkl s [Avs sl

N

REGISTRATION

00004 oll2 &Y B Ael...: Y12 H(gA
R Al ¢il2) ciedd] 252 AMIA Yoidl

0004l diie Ar236iR YeMai Aosai ¥l sAUdId] &l ¥3fAIA:
0004l ¢il2) ejad]l €] A 1A Adl s &di Rildd

dl. ©3.11.2023 RBI
&Rl 30 AR YHML 2000
Al D2 G5l 2L SRl A

@ ogel sl adl gdl. qvl Qs

2L 000 il 2L ArsHL BHL
SRAcc S eeelacll] A8 AL Sl
2L 5REL @S Rildd ¢dl. RBI
GRL O ARR 2033 LAY
A [l ser Wil venl

KRAML U B 3 2000/ -+l

Alsd 21 2000 -l 2 ¥

Al A oL L dl dil

SEldI IR

dl. 03.11.2033
2. 21212l ) 2l B el
2. 2.8l Bugiz gIaL S8l
(a3a s usRpl e
YAR SAML el 6. il
2UBAML HI2L UHIQHL HI2LYL
GuRald 23a glairl AUl
AARAAR UAg qUL .
2. 21.2). 5148l 380 SUS WLl
BUBL AN SRELAL AU, A
o [Bauul 2dla s A4S 9.
2L GURI WPA SIRQL U dl
ag 30 [Bax “da sidina’
A8 sReldL 2dla 53 s B,
2. 515wl
pLEA AN
526 1dl glRL

53] slma 531
Ll adl
sld 9. wdl
s KWL O 5 Bl vl
AY MBI e s2a 28
AUl gdl. L UL s
SAABU gRL SI951E dal
cdRols YU S1EUL AHY
qalel oie e 2dlsRaAl ele
Ml vl gdl. Ml
URAY A gIRL dl [l
S Wl G2 el
GRL A sAAUML 20, &g
R AU S HIZ 5Ll
S50 “AA 55U HI2 uBL
Uy, Hulel YAAd™L 2dd
Sl AR 518 UL el ARl
53 AS ASl 2L SREL viAs

0¥

disrell A A1 wdld
sedidll 3ed Y] 211 @A aal

9.24.2]. s1Gedldd]l uadl Gilea1ar
AR SAIMI AIAd Y Udid €Alal A
ld M2 §3] ds Vgl il oil[2E82U0l
02 oldaciRell AY GIEIR UISURII 1Y

31 3Rl 03
ellont 2nsiRell
agil ag 120 A A2 3 BT

EERIRA dIel. 31 VeI
qeMai

sdidf] 282 dld

s Gdd ds!!

58U UL US WL Sell.

2. 2.2, s16-llaxdl uz
Wl GlosHl ASRA g YA
SAML 2y g 5 Adla
s2all ds Y9\ oL Gld ddl
sReLA, 2Ule s2al 53 A
ds 2l 2id. 51G-ilasd
1L YA 2dls1R] Averd ol
2lis Bs1urse 25ANA A3
522+ »2ds CBIC gkl 02
AQeRReAL A% MUY, CLSIR
UL Y, B, L ASRTAIML
U303 YAl % Sl
A1 11219 GuRaA 521 2B
31 xRl 023
3 d uddl uuR
SAUML viledl

SR LA L
2B AN 2
salg UL o
el dull 31
Ayl 20y YL i
e AR Al sl $3)
A5, U ASIABUHL 3L WL
YRl S 2dd 9 §
Suldl gRRL 2PUG 515 usal
AR 2 Bl SRAUML >UAE,
el 2 2wl AYla WA
AHUHAULELAL SRRIAR AHAR
SAUML A G4 ddll 5281l
oL AL AL QL 4 53]
A elmd 53 AS B, B
BURLA 2l ANSUY AASIR
ULSCUHL S, B AR % ANl
2l SRS A WR Sl
(s olloa W)

A2 U URL AL AARL % O, 55 2Rl RBIHL 4.¢

-

E

G 2L
Q2L %ML 5l 2 B, U GURIA
AN, el AdASAL WS

2Rl YRe 2UEAML W9l U
A2l UL $RAAAL ALl
YAl 20l 8, RBI gkl 2
YoL ASRAA Scml udl © 3
2000 | 4 2l W aoleil
9% U2l Urd S S &, U
VAL A1 % HRL QIS FHAL
WAL 4L 2L ¢ 2R & Azl
Al @l el .,
eicd Jlue, 252 g5

alagl. 2l (A5 gL Al
A2 2.2 8L Adl 3vg GUR
3613 el (B dL A A5
530 Wil AUSede o5 53
asal. o sweldiy [R5
AR Cal Rl Sl
AU dl ¥ S8l IR0 SUEIR
ae2l5 A [Asewnl No
RALAUMHL 21, S1U AV W2 S1et
% Ugld el © d Yoo %
Ul sal-l ¥ sWdL 5

o wid elalilzs aR
Y R N N N\ N
@2 WA W2 A2
N\ \ oA N
WA ¢ld datl glel el
Woddl % YRAAUI U
2UAA B o I 2AAA YR
as @2l Adl Segul
GuRud A B2 .22\,
Sequl ldl SWAABL 343 %
ol 32 UL SE LIl HoLL
A8 slel Addl al.
CUA[ZS SR 822 MR

yol 5231 URCUEY el 2129
5R-R selcid ARN 2128 3
AL Al WIS 2R 53|
Slellrl LR UM UL,
5L Asdl A SIRUL
a0 2L Ugld Seal il
SRR A5 oLl 2UAIRL HHA
% 58l ASA UG SRELA
2. 5R1.EL Al T4l GUR el
sl Qs %2 o AlssA B,
eicd Jlue, 252 g5

A2 2lgd il siuEdl aydid clicid Hig]
Alyall il vRid Aore dieiisla 2yiid

A2, Ac2d AGA 251, of] 2521 VI Yol SIAEIA g60 HIS]
Alvoll diddl 2f¥Rid A¥All il Sojeid EA1al 2 lId

dl. 0%.11.203 3 IJ2RUd
o s SRl By SrREl
GRL AU UWRUHAL Sees
g [AodaR gutid 531
2. 2.2l @R 24l udelnl
QAR A%AUAL YL SIUEAL
gl Hed Alfd dRL UM

200% (A2 51EL), 3lsu Al
AR wEMAu Leus, dPRid
2l 254 52 2009 1 %L
HPUSL HI2 HISL AL Glelell HidL
KRl 2l 8, USRS, A%,
AREAy el AU AL
e dL HIEL Ayl Yool

Best resort for Corporate

events, Staff Tours etc. nr Diu

Elamingo Club & Resort

Why Flamingo is best for Corporate events??

Nearly 40% of cost then similar hotels of Diu.
12% GST Credit available as situated in Gujarat.
Facilities of Banquets and Party lawns.

Special Suite rooms for top management.

Best resort for family and group entertainment
Pure Veg Restaurant

Best in class amenities

Water Sports facility support

No burden of Liquor on corporates.

Contact: 9737021700 GM /9624121700 Front Desk
e mail: contact@flamingoclubresort.com, www.flamingoclubresort.com

Delwada Diu Road, Naliya Mandvi Ta Una. 362520
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Diw Calling!??

Amenities

Swimming pool

Mini Theatre*

Gym & Indoor Sports
Party Lawn

Banquet

Children Play Area
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Analysis and
Comments

The aforesaid ruling in
case of M/s Lenovo (India) Pvt
Ltd has opened floodgates for
many exporters who were not
able to file refund application
due to lapse of the time limit
of 2 years prescribed by the
statute.

However, it is pertinent to
note that the said ruling does
not provide a blanket conces-
sion intended by the Hon’ble
Court as the words used are
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Time limit for applying refund under GST.......

scribed under Section 54 of the

"in appropriate cases" at para
15.7 of the judgement. The tax
payers may take benefit of this
in genuine cases only. Further,
the observations made at para
15.5 and para 15.6 of the
judgement based on CBDT
circular are very useful to the
assessee - the officers should
be prompt in giving due refund
as much as they are in collect-
ing tax.

One aspect which seeks in-
terpretation and the basis be-
hind which the Hon’ble Court
had passed such ruling, which

in my respectful opinion, is the
use of the word “may” is made
because claiming of refund is
an option available to the as-
sessee and not a mandate.
Therefore, using the words
“shall” may have been consid-
ered inappropriate at the time
of drafting of the statute. How-
ever, the Hon’ble Madras High
Court has linked the word
“may” to the time limit for filing
refund application. In view of
this, the Government may be
forced to consider amending
the refund provisions to the ex-

tent of making it amply clear
that if a registered person
wants to file a refund applica-
tion, such application shall be
filed within a period of 2 years
from the relevant date only and
no such refund application
shall be filed after the expiry of
2 years from the relevant date.

Another possible scenario
which may arise is that the De-
partment may prefer an appeal
before the Hon’ble Supreme
Court against the said Madras
High Court ruling and the
Hon’ble Supreme Court may

very likely grant stay of the said
Ruling or otherwise as in par-
ticular facts of the present case
of M/s Lenovo (India) Pvt Ltd,
it was the fault of the Depart-
ment in granting refund.

Only time will tell the ulti-
mate fate of the final outcome
before the Hon’ble Supreme
Court and whether the asses-
see — M/s Lenovo (India) Pvt
Ltd shall be granted refund in
their particular case. The real
question which is prejudicial to
the Department is the interpre-
tation of the time limit as pre-

CGST Act and that whether the
same is directory and not man-
datory or otherwise.

The views prescribed here-
inabove are strictly based on
the author’s own interpretation
of the legal provisions and their
implications and do not have
any legal impact.

(Author is a well known
lawyer precising at
Ahmedabad in Gujarat
High Court and Litigation
matters including
that of Tribunal)




dl.a¢/11/:033, 4R

ACIA ViUl ¥dIcl ‘25U 235’ JisAUIail

11.11..2023
Goods & Services Tax
AHRI AAld Beules 8. d3il sl

sAdd 8. A AldR RReA sl
AR dAld dle] dlvalld]
s 3feuId Y7l 52 8. HIR Hid SUI
o 8. CGST [suiédz sirl ifSe g3Alel 4] Y=l daii
Il 8 § AIvdl uAld gdsdls Suided galsgiél
MdId 52 8. JAsglsRZl A ».2124.2l. 8501 s ol
iy 2AldR RiReddll doye 25 382 ¥.3124.2. sl
sdId 19(u) 850 Hofl 25 aidl. 211 elicid Hidlelel gl
[Qoeidl. - 2d2 siufSal, 2521 soRuc202, FdYR

Flol: AR glRL Geulert sl e dlell 2 d9lL 2a3d
dlor su-dlaiid stuaml siadl 4l uig Qo sudlqi [Basu
»sapll 2a3h 1R UL 2d O, wum, SAsls ylMe A
ad Al Gl 19(U) eud 2ud Al ddl wHIRL Hd 8. i elleld
208 AAR seil2sl KLF [Raa d-s1dle (L) dl.-l AAR-L
Ys1el Gualdll el s B,

sis2r giRl Y3l visdidi viiadl AlSsd =#(d=q ¥dl 8 OPD
dl gsi Ugiee glede, doiiRedldl Adl Gu ¥.424.8).
dI3) us? — vdel siulsal, sy seRic2ee, FdYR

gaiel: l, Sis2R gkl Ul el sadl Alsa Aldu Pl 3
OPD dul #3iR Uawe Zlevz, dctizeil-l Al @ 1.2 32
A3 12/2019, dl. :¢.0€.2009+1 2Zl 9% Yol
"Nil" 223 a1Russ.

2RI vAld ¥.204.8]. 850 A¥2S GTA 8 idi RCM
dul d?l @iR 8. dildl s A1es Fil URP & dilA s
slegise Andd 8. slegise AnddIR AHIRI vilcadl 2Ales
8 il URP 8 u2g il URP 21880l Slogise iIdiIR
©.21.2]. 860 SllEIAd B. i1dl AVINHI Y AH1RN 4t
5 21l GTA ® dildl sigf ARl eiRkdled] ¥dicield] 241972 —
gdl mg, HEIdIE

ogcllot: UL A % URPA At Yl uid 8 i 21l 210la
5 %20 GTA ® dxll URP 2i-uléq (B 200 9 dal cadgR
U2 9. 91212l @l U Sl ddl HHIRL Hd B,

Goods & Services Tax

2RI 2Ald SUIDI d¥I SWYSd Gidl gdd] Beuled d¥l
vidle duiel vel 52 B. A1 Ulb1I 243s I dRd SYSd
ggall Geulgatai vl quR1g 8. 9.244.2]. [Gialali (G113
¥R 850 i1 (824 sl siadl sl Ru said] 287 -
Aga Wiell, 2s?4 soricese, RIelR

ogellot: (MM ¥R 3501 SUIA dAl 5245 Al cg Glotd AL
Ad 1wl [Bauer saAl 3 8. 21 101 sial saladl s
Sies AR aula B, s vl Slal 3 sy Gualall e

[ 2s0 g3 AsAus:

CA Wi+l g, auae
uldlefl §s2dl Guz 2AlciR Rired B2 | Hzalde alid swna, ¥dyR
CA [ al, WReiR
w332 Pled Wu2

Inputs and Input
Services

Input tax Credits which
are exclusively used
for purpose other than
business (RCM)
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for effecting
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(B2B specific)
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Time limit for applying refund under GST is directory
and not mandatory-A new twist under the GST regime| =
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-By Hirak R. Shah,
Advocate
Gujarat High Court

It has been almost six
and a half years (6.5
years) but the Goods and
Services Tax regime
never fails to amaze tax
payers and businesses
across the country. In re-
cent times where busi-
nesses across the coun-
try have found them-
selves inundated with
Show Cause Notices
(SCN) from GST Authori-
ties due to a sudden
surge in issuance of No-
tifications and clarifica-
tions, timely issuance of
GST refund remains an
everlasting issue for
which businesses and
exporters constantly pray.

The present articles
delves into the relevant
legal provisions of refund
under the Central Goods
and Services Tax Act and
a recent ruling of Hon’ble
Madras High Court which
held that the timelimit for
applying refund under
Section 54 is directory
and not mandatory.

Relevant Legal Provi-
sions of the Central
Goods and Services Act,
2017

The relevant legal pro-
visions for in-depth ana-
lyzing the refund provi-
sion is as under:

Section 54:

Refund of Tax

(1) Any person claim-
ing refund of any tax and
interest, if any, paid on
such tax or any other
amount paid by him, may

make an application be-
fore the expiry of two years
from the relevant date in
such form and manner as
may be prescribed:

Provided that a regis-
tered person, claiming re-
fund of any balance in the
electronic cash ledger in
accordance with the pro-
visions of sub-section (6)
of section 49, may claim
such refund in the return
furnished under section 39
in such manner as may be
prescribed.

Relevant discussion
and way forwards
Recently the Hon’ble

Madras High Court in the
case of M/s Lenovo (India)
Pvt Ltd vs Joint Commis-
sioner of GST (Appeals-1)
& Others vide judgement
dated 06.11.2023
[W.P.Nos.23604, 23605
and 23607 of 2022] held
that the time limit pre-
scribed under section 54
of the CGST Act is direc-
tory and not mandatory.
Extract of the relevant
paragraphs from the
Judgement are as fol-
lows:

“15.7 Thus, a reading
of the Section 54 (1) of

CGST Act would make it
clear that the assessee
can make the application
within two years. The
terms used in said Section
"may make application
before two years from the
relevant date in such form
and manner as may be
prescribed", which means
that the assessee may
make application within
two years and it is not
mandatory that the appli-
cation has to be made
within two years and in
appropriate cases, refund
application can be made
even beyond two years.

The time limit fixed under
Section 54 (1) is directory
in nature and it is not man-
datory. Therefore, even if
the application is filed be-
yond the period of two
years, the legitimate claim
of refund by the assessee
cannot be denied in appro-
priate cases.

15.8 In the present
case, the application was
filed within two years and
therefore, the question of
making claim after two
years does not arise even
assuming AO made en-
dorsement after two years,

the same would in no way
debar the claim as barred
by limitation. Further, even
Rule 90 (3) of CGST Act
permits to make fresh ap-
plication, which means
that in appropriate cases,
the Officer concerned can
permit the refund applica-
tion even beyond the pe-
riod of limitation. There-
fore, | do not find any sub-
stance in the submission
made by the learned Se-
nior Standing Counsel for
the respondent and both
respondents have miser-
ably failed to consider the
said aspect while passing
the impugned orders and
hence, the same are liable
to be set aside. Hence,
this Court holds that when
the petitioner has filed ap-
plication, which is within a
period of limitation, viz. 2
years as stipulated under
Section 54(1) of the CGST
Act, the delay in filing the
supporting document at
the time of filing of reply/
personal herein would only
extend the time limit to
pass an order under Sec-
tion 54 (7) of the CGST Act
and non-submission of
documents at the time of
filing application for refund
cannot be deemed to have
filed with a delay, since
there had been a delay in
obtaining the endorse-
ment owing to Covid-19,
the petitioner could not
produce the same at the
time of filing application,
however, produced the
same at the time of per-
sonal hearing.”

(Contnue on Page-3...)
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